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PROCEEDIL NGS
8:30 a. m

MR, TOMVMB: W are going to get started now. |
woul d i ke to read an opening statenent into the record
before we take recommendati ons.

My nanme is Thomas Tonb. | amthe Chief of the
Dust Division, Pittsburgh Health and Safety Technol ogy
Center. | will be the noderator of this public hearing on
MSHA' s proposed rul e addressing di esel particulate matter
exposure of underground netal and nonnetal m nes.

Personally, and on behalf J. Davitt MAteer, |
would like to take this opportunity to express our
appreciation to each of you for being here today and for
participating in the devel opnent of this rule.

Wth nme on the panel today from MSHA are Jon
Kogut, fromthe O fice of Program Evaluation and information
Resources; George Saseen, from Technical Support; Sandra
Wesdock, fromthe Ofice of the Solicitor; Pete Turcic, from
Metal and Nonnetal Safety and Health; and Panel a King, from
the Ofice of Standards, Regul ations and Vari ances.

This hearing being held in accordance with Section
101 of the Federal M ne Safety and Health Act of 1977. As
is the practice of this Agency, formal rules of evidence
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wi |l not apply.

We are making a verbatimtranscript of this
hearing. It will be made an official part of the rule
maki ng record. The hearing transcript, along with all of
the coments that MSHA as received to date on the proposed
rule will be available to you for review |If you want to
get a copy of the hearing transcript for your own use,
however, you nust make your own arrangenents with the
reporter.

We val ue your comments. MSHA will accept witten
comment and ot her data from anyone, including those of you
who do not present an oral statenment. You may submt
witten comrents to Panela King during this hearing or send
themto Carol Jones, Acting Director, Ofice of Standards,
Regul ati ons and Variances at the address you have listed the
hearing notice. W will include themin the rul emaking
record. If you feel you need to nodify your comrents or
Wi sh to submt additional comments follow ng the hearing,
the record will stay open July 26, 1999. You are encouraged
to submt to MSHA a copy of your conment on conputer disk
i f possible.

Your comments are essential in hel ping MSHA
devel op the nost appropriate rule that fosters safety and
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health in our nation's mnes. W appreciate your views on
this rul emaki ng and assure you that your comments, whether
witten or oral, will be considered by MSHA in finalizing
this rule.

In April 1998, MSHA published a proposed rule to
address exposure to diesel particulate matter in underground
coal mnes. Hearings were held in 1998. The rul emaki ng
record will close on July 26th for that rul emaki ng al so.

The scope of this hearing today is |imted to the
Cct ober 29th, 1998 proposed rule published to address diesel
particul ate matter exposure of underground netal and
nonnmetal mners. This hearing is the fourth of four public
hearings to be held on the proposed rule. The first hearing
was held in Salt Lake GCty, Uah on May 11th. The second
was hel d in Al buquerque, New Mexico on May 13th, and the
third in St. Louis on May 25th.

On Cctober 29th, 1998 MSHA published a proposed
rul e that woul d establish new health standards for
under ground netal and nonnetal m nes that use equi pnent
power ed by diesel engines.

The proposed rule is designed to reduce the risk
of underground netal and nonnetal mners of serious health
hazards that are associated to high concentrations of diesel

Heritage Reporting Corporation
(202) 628-4888



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

particulate matter. D esel particulate matter is a very
smal| particle in diesel exhaust. Underground mners are
exposed to far higher concentrations of this fine
particul ate than any ot her group of workers. The best
avai | abl e evi dence indicates that such high exposures puts
these mners at excess risk of a variety of health effects,
i ncl udi ng | ung cancer.

The proposed rule for underground netal and
nonnmetal m nes woul d establish a concentration limt for
di esel particulate matter and require mne operators to use
engi neering and work practice controls to reduce diesel
particulate matter to that limt. Underground netal and
nonnmetal m ne operators would al so be required to inplenent
certain "best practice" work controls simlar to those
al ready required of underground coal m ne operators under
MBHA' s 1996 di esel equi pnent rule. Additionally, operators
woul d required to train mners about the hazards of diesel
particul ate matter exposure.

Specifically, the proposed rule would require that
the diesel particulate matter concentration in underground
metal and nonnetal mines be |imted to about 200 m crograns
per cubic nmeter of air. Operators would be able to sel ect
what ever conbi nati on of engi neering and work practice
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controls they want to keep the diesel particulate matter
concentration in the mne belowthis limt. The
concentration limt would be inplenented in two stages: an
interimlimt that would go in effect follow ng 18 nonths of
educati on and techni cal assistance by MSHA, and a fi nal
limt five years. MSHA sanpling would be used to determ ne
conpl i ance.

The proposal for this sector would al so require
that all underground netal and nonnetal m nes using diesel
power ed equi pnent observe a set of "best practices" to
reduce engines em ssions. An exanple of this would be use
| ow sul fur fuel

The comrent period on the proposed rul e was
schedul ed to cl ose on February 26, 1999. However, in
response to requests fromthe public for additional tinme to
prepare their coments and with additional data added to the
rule maki ng record by MSHA, the Agency extended the public
coment period until April 30, 1999.

The Agency wel conmes your comrents on the
significance of the material already in the record, and any
information that can supplenent the record. For exanple, we
wel conme your comments on: additional information on
exi sting and projected exposures to diesel particulate
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matter and to other fine particulates in various m ning
operations; the health risk associated with exposure to
di esel particulate matter; on the cost to mners, their
famlies and their enployers of the various health probl ens
linked to diesel particulate matter; or additional benefits
to be expected fromreducing diesel particulate matter
exposur e.

The rul emaking record will remain open for
subm ssi on of post-hearing coments until July 26th, 1999.

MSHA has received comments from various sectors of
the mning community and has prelimnarily reviewed the
comments it has received thus far. MSHA would particularly
i ke additional input fromthe m ning comunity regarding
specific alternative approaches discussed in the econom c
feasibility section of the preanble. You mght recall sone
of the alternatives considered by MSHA i ncluded an approach
that would limt worker exposure rather than [imting
particul ate concentration; a lower limt; shortening the
timeframe to go to the final limt; nore stringent work
practice and engine controls; and requiring particul ate
filters on all equipnent.

The Agency is also interested in obtaining as many
exanpl es as possible of specific situations in individual
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m nes. For exanple, the conposition of the diesel fleet,
what controls cannot be utilized due to special conditions
and any studies of alternative controls you m ght have
eval uated usi ng MSHA conputeri zed esti mat or

W woul d also |ike to hear about any unusual
situations that m ght warrant the application of special
provi si ons.

The Agency wel conmes comments on any topics on
whi ch we shoul d provide additional guidance as well as any
alterative practices which MSHA accept for conpliance before
various provisions of the rule go into effect.

MSHA vi ews these rul emaking activities as
extrenely inportant and knows that your participation is
also a reflection of the inportance you associate with this
rul emaki ng. To ensure that an adequate record is nade
during these proceedi ngs, when you present or oral
statenents or otherw se address the panel, | ask that you
cone to the podium you clearly state your nane, spell your
name and state the organi zation that you represent.

It is ny intent that during this hearing, anyone
who wi shed to speak will be given an opportunity. Anyone
who has not previously asked for tine to speak needs to tel
us of your intentions to do so by signing the request to
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10
speak sheet or see Ms. Panela King. Tinme will be allocated
for you to speak after the schedul ed speakers.

We are scheduled to go until 5:00 p.m today,
however, if we run out of speakers, we wll cut the hearing
short.

| will attenpt to recognize all speakers in the
order in which they requested to speak. However, as the
noderator, | reserve the right to nodify the order of
presentation in the interest of fairness. | doubt that it
w Il be necessary, but | also nay exercise discretion to
exclude irrelevant or unduly repetitious material and in
order to clarify certain points, the panel nmay ask questions
of the speakers.

Qur first presentation this norning is going to be
made by Dr. Paul Schulte from N OSH

Thank you.

DR. SCHULTE: Good norning. | am Paul Schulte,
Director of the Education and Information Division of
National Institute for Cccupational Safety and Health. Wth
me today are Larry Grayson, N OSH Associate Director for
M ning, Leslie Stayner, Chief of our Ri sk Evaluation Branch
and David Votaw, NIOSH s Policy Response Coordi nat or

The followng is NTOSH s testinony on the M ne
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11

Safety and Health Adm nistration's proposed rule on diesel
particul ate matter exposure of underground netal and
nonnetal m ners.

NI OSH supports the M ne Safety and Health
Adm nistration in its effort to establish new health
standards for underground netal and nonnetal m nes that use
equi pnent powered by diesel engines, thereby reducing the
risk to underground mners of the health hazards associ ated
W th exposure to diesel particulate matter, DPM

The foll owm ng cooments are intended to help
inprove the quality of the proposed rule. MSHA has prepared
a thorough review of the health effects associated with
exposure to high concentrations of diesel particulate matter
and NI OSH concurs with the published characterization of
ri sks associated with these exposures.

Since the publication in 1988 of the Current

Intelligence Bulletin 50, Carcinogenic Effects of Exposure

to D esel Exhaust, N OSH has considered di esel exhaust to be
a potential occupational carcinogen and has recommended t hat
exposures to diesel exhaust be reduced.

MSHA has proposed a final [imt on the
concentration of diesel particulate matter to which
underground netal and nonnetal mners may be exposed of
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12
approxi mately 200 m crograns per cubic neter of air,
equi val ent to 160 m crograns per cubic neter of total
car bon.

Quantitative risk anal yses that were perfornmed by
NI OSH i ndicate that the risk of lung cancer associated with
an exposure limt of 200 m crogranms per cubic neter nay be
excessive. A summary of the risks predicted from
alternative anal yses of epidem ol ogic studies for varying
| evel s of exposure is presented in Table 1 and we will show
it on the screen here.

The estimated risks associated even with the
proposed exposure limt of 200 m crograns per cubic neter
range from 21 to 430 excess deaths per 1,000 workers so
exposed over a 45-year working lifetime. Even the |ower
bound of this range is well in excess of the risk |evel of
one per thousand that the US Suprene Court determ ned to be
significant in the Benzene deci sion.

The fact that the risk observed in these anal yses
is high is not surprising considering that 200 m crograns
per cubic nmeter is higher than the average exposures in
several epidem ol ogic studies that show significant
i ncreased risk of lung cancer.

Despite limtations in the currently avail abl e
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13
data, there is reason to be concerned that the proposed
exposure limt of 200 m crograns per cubic neter will not
provi de adequate protection to mners and that achieving
even | ower levels is desirable.

NI OSH concurs with MSHA's sel ection of Anal yti cal
Met hod 5040, El enental Carbon, diesel particulate, for
conpliance determ nati ons of DPM by m ne operators.
Experimental results has denonstrated that this nethod neets
the NI OSH accuracy criterion of +/- 25 percent of the true
val ue 95 percent of the tine.

Application of the nmethod requires alternative
sanpling strategies under certain conditions, which wll be
described in detail later in this testinony.

NIl OSH i s al so prepared a draft manuscri pt
entitled, "Estimated Technically Feasi ble DPM Level for
Under ground Metal and Nonnetal M nes" that is currently
undergoi ng peer review. W anticipate that it will be
finalized prior to the closing of the MSHA docket on July
26th, 1999 and we will forward it to MSHA when conpl et ed.

Prelimnary anal yses indicate that an exposure
[imt below 200 m crograns per cubic nmeter is achievable
wi th current technol ogy.

Now, or commrent on specific aspects of the Federal
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14
Regi ster Notice pertaining to the section on supplenentary
i nformati on under questions and answers about the proposed
rule. Question four states, aren't N OSH and NCI working on
a study that wll provide critical information? Wy proceed
before the evidence is conpl ete?

NIl OSH concurs with MSHA's decision to proceed with
t he rul emaki ng based on the evidence currently available as
presented in this FR notice. MSHA s studies sumrarized in
Table I11-1 of the proposed rule indicates that the current
DPM exposure |l evels range from 10 to 5,570 m crograns per
cubic neter with a nean exposure | evel of 830 m crograns per
cubic nmeter. The NIOSH NCI study will generate additional
support information on the relationship between DPM exposure
on and health outcone as well as the conponents of DPM
responsi ble for the observed health effects.

However, given the length of tinme needed to
conplete this study and the current state of know edge
regardi ng DPM exposures and health effects in mners, MSHA
is justified in proceeding with the rulemaking at this tine.

The description on page 58108 of the N OSH NCI
study contains several inaccuracies. The FR notice states,
"It is worth noting that while the cohort selected for
NI OSH NCI study consi sts of underground m ners, specifically
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15
under ground nmetal and nonnetal miners, this choice is in no
way linked to MSHA's regul atory framework or to miners in
particular.”™ In fact, this study includes only nonnetal
m ners, both underground and surface. Metal mners were
excl uded because they have confounding silica and radon
exposures in addition to di esel exhaust exposure.

Further on the sanme page, it is stated, "For
exanpl e, one part of the study would conpare the health
experiences of mners who have worked in underground m nes
with long histories of diesel use with the health
experiences of simlar mners who work in surface areas
where exposure is significantly lower.” The N OSH NCl study
is evaluating only the nortality of the workers. DMortality
shoul d repl ace health experience in this sentence.

The sanme paragraph al so states, "Since the general
health of these two groups is very simlar, this will help
researchers to quantify the inpact of diesel exposure.” It
is nore accurate to state, "Since the general health and
other risk factors of these two" and then continue the
sent ence.

Question five in that section states, "Wat are
the i npacts of the proposed rule?" On page 58111 MSHA asked
for additional scientific studies, nodels and/or assunptions
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suitable for estimating risk at different exposure |evels.
Since the devel opnent of the protocol for the
NI OSH NCI study which contains references to all major
cohort and case-control studies in diesel exhaust-exposed
wor kers, we have found one additional study in German in
press. This study of potash workers is very simlar to the
NI OSH NCI study and thus benefits fromthe advant ages
i nherent in our study, that is, high exposure, clear
exposure gradient, no major confounders, while it also has
the benefit of information on snoking on a subgroup of the
cohort.
Because it is a study of mners with the

advant ages stated above, we recomend that MSHA consider it
in this rulemaking. The results of the study indicate a
rel ati onshi p between di esel exhaust exposure and a risk of
| ung cancer. Depending on the nodel and the subgroup
chosen, the elevation of risk varies fromrelative risks of
1.16 to 3.63 per 20 years of exposure, although not in a
statistically significant manner. Lack of significance
maybe the result of the study having a small cohort,
approxi mately 5,550 workers, a limted time fromfirst
exposure, average 19 years, a young popul ation, average age
of 49 years at the end of follow up
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Question nine states, what are the nmmjor issues on
whi ch MSHA wants comrents? On page 58114 MSHA asks for any
additional information on the health risks associated with
exposure to DPM

Encl osed are three publications which support the
hypot hesi s that DPM conprom ses the ability of alveolar
macr ophages to produce antim crobial substances and | eads to
susceptibility to pulnonary infection. This is a study by
Castranova et al, 1985, the response of rat alveol ar
macr ophages to chronic inhalation of coal dust and/or diesel
exhaust, a study by Hahon et al, 1985, influenza virus
infection in mce after exposure to coal dust and diesel
engi ne em ssions and a study by Yang et al, 1997, effects of
di esel exhaust particles on the release of interleukin-1 and
tunor necrosis factor-al pha fromrat al veol ar macrophages.

Question 12 states, how is MSHA proposing to
measure the amount of DPMin underground netal and nonneta
m nes? The preanbl e di scussion of the question on pages
58116 and 117 includes several statenents referring to N OSH
Anal ytical Method 5040. Conmments on several passages are as
follows: "The technique being proposed for conpliance
sanpling in underground netal and nonnetal m nes neets these
requirenents. It involves sanpling with a quartz-fiber
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filter nmounted in an open face filter holder and a chem cal
analysis of the filter to determ ne the anount of carbon
collect. Although the NIOSH nethod was validated using a
regul ar respirable dust sanpler, MSHA gave consideration to
size selective inpactor sanpler devel oped by the Bureau of
M nes that would not collect any dust over one mcron in
di anet er.

And el sewhere, "However, neasurenents by the
Agency to date indicate that in sonme underground netal and
nonnetal mnes as nuch as 30 percent of the DPM present may
be |l arger than one mcron in size. The Agency is continuing
to eval uate such an approach, wel cones conments on the
inplications to mners and m ne operators of excluding from
consideration this larger faction of DPM"

Qur comrent is, as nentioned previously, N OSH
supports MSHA' s sel ection of nethod 5040 for conpliance
determ nations of DPM but the use of the nethod requires an
al tered sanpling nethod when significant total carbon
interferences are detected in a m ne workpl ace.

Di esel particles having dianeters above one mcron
are respirable size and thus, they should not generally be
excluded fromsanpling. It is recomended therefore that
respi rabl e sanples be coll ected and anal yzed for total
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carbon, except when significant total carbon interferences
are detected in respirable sanples at a mne, in which case,
the newly devel oped 0.8 m cron cut-point inpactor should be
used for sanpling, followed by total carbon anal ysis.

Wth particular control technology in place, the
new y devel oped 0.8 mcron cut-point inmpactor will collect
greater than 98 percent of the DPM nmass. |In other words,
| ess than two percent of the DPM woul d be greater than one
m cron in size.

Anot her quote from page 58116, "MSHA does not
believe that either oil mst or cigarette snoke will pose a
problemin using this method. MSHA currently has no data as
to the frequency of occurrence or the magnitude of any
potential interference fromoil mst, but during its studies
of measurenent nethods in underground m nes, MSHA has not
encountered situations where oil mst was found to be an
interference."

Qur comment is conbustible Iiquids such as oi
msts, especially drilling oil, fuel and lubrication oils,
are sources of organic carbon which may exist in the mne
environment. All non-di esel sources of carbonaceous
materials pose a potential interference problemif total
carbon is used as a neasure of DPM It is inportant to
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recogni ze that the presence of OC interferences may not
al ways be apparent through visual observation of the
wor kpl ace and sanple filters. Sonetines they are only
recogni zed during a Method 5040 anal ytical procedure.

It is also inmportant to recognize that the |l evels
of OC interferences mght be lowonly in relation to the
current levels of DPM This likely won't be the case when
160 m crogranms per cubic neter standard for total carbon is
i npl enent ed.

In considering all of the potential sources, OC
interferences could sonmetinmes constitute a sizable fraction
of the proposed standard, primarily in respirabl e dust
sanpl es.

Based on the results for mning sanples anal yzed
by NI OSH i nvestigators and a contract | aboratory, carbonates
appear to posed the primary OC interference seen in
respirabl e dust sanples. |If the carbonate evolves as a
singl e peak, a nore specific measure of diesel source OC can
be obtained by integrating the carbon peaks separately so it
is not included in the OC results recorded by the
| abor atory.

Al ternately, the sanples can be acidified to
renove the carbonate or the newy devel oped 0.8 m cron cut-
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poi nt inpactor may be used to mnimze its collection.
Based on the nechani sm by which oil msts are generated, the
size of droplets should exclude their capture by the newy
devel oped 0.8 cut-point inpactor and thus oil m st
interference should be renoved.

Question 15 stated, what is the basis for the
concentration limt being proposed in the underground netal
and nonmetal mnes? Wthin that discussion, there is the
quote, "The proposed rule would not bring concentration down
as far as the proposed ACG H TLV of 150 m crograns per cubic
meter." We note that ACA H has recently proposed a TLV for
DPM of 50 m crograns per cubic nmeter rather than 150
m crogranms per cubic neter

Question 29 states, what specifically would be the
obligation of an underground netal and nonnetal m ne
operator to nonitor DPM exposures and correct overexposures?
A quote fromthis section, "The propose rul e does not
specify a required nethod for sanpling. In the absence of a
procedure to convert total carbon neasurenents into
equi val ents under ot her nethods, nethods other than Met hod
5040 woul d not provide exact information about conpliance
status, but they certainly would provide a general guide to
DPM concentrations if used under proper circunstances."
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Then, later on, it notes under section three,

Met hod Avail able to Measure DPM "There are a nunber of

met hods whi ch can neasure DPM concentrations with reasonabl e
accuracy when it is at high concentrations and when the
purpose i s exposure assessnment. Measurenments for the

pur pose of conpliance determ nations nmust be nore accurate,
especially if they are to neasure conpliance with a DPM
concentration as |low as 200 m crograns per cubic neter."

Qur comrent on this is that it is inportant to
provi de m ne operators with the appropriate gui dance on DPM
measurenent for both assessing exposures and assuring that
DPM | evels are in conpliance with the proposed standard. O
the three method listed in Section 3, only N OSH net hod 5040
wi |l provide both pieces of information. Subm croneter
sanpling and RCD nethods are gravinetric. As such, they
m ght be useful in determning particulate |evels near the
proposed interimstandard of 500 m crograns per cubic neter,
but not at the proposed final standard of 200 m crograns per
cubic nmeter. N OSH Method 5040 is inexpensive and accurat e,
and there currently four commercial |aboratories that
provi de the analysis. The proposed rule should recommend
the use of NI OSH Met hod 5040 for nonitoring by operators.

Now, from under the section under background
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i nformation, headi ng nunber three, Methods Avail able to
measure DPM there is a quote, "N OSH Met hod 5040. In
response to the ANPRM NI OSH submtted information relative
to the devel opnent of a sanpling and anal ytical nmethod to
assess the diesel particulate concentration in an
envi ronnent by neasure the anmount of total carbon.”

Qur comment is, although Method 5040 gives a
measure of total carbon TC, it is inportant to recognize
that TCis not always a specific marker of diesel
particul ate matter because carbonates and non-di esel sources
of organic carbon may be present. Carbonate interference
can be dealt wth through acidification of the sanple or
m nimzed by the use of the newy devel oped 0.8 m cron cut-
poi nt i npactor which also largely renoves other types of
organi c carbon. See our comments on pages five and six in
this regard made in connection with oil m st and other
i nterferences.

Anot her quote in this section, "Studies have shown
that the sumof the carbon accounts for 80 to 85 percent of
the total DPM concentrations when | owsul fur fuel is used.”
And it cites a reference of Birch and Cary (1996). W note
that the Birch and Cary citation is not the correct
reference for studies on | ow sul fur fuels.
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Al so, we note that the second sentence on page
58129 should be clarified by the insertion of the of the
"non-diesel” as follows: "The only potential sources of
non- di esel carbon in such mnes would be organic carbon from
oil mst and cigarette snoke."

Addi tionally, other sources of non-diesel organic
carbon include drill oil msts, and carbon from carbonate.
Where organic based drill oils are used, significant
i nterferences have been noted in diesel particulate |evels
as neasured by the RCD net hod.

Anot her quote in this section, "Wile sanples in
under ground nmetal and nonnetal mnes could be taken with a
subm croneter inpactor, this could |lead to underestimating
the total ampount of DPM present. This is because the
fraction of DPM particles greater than one mcron is size in
the environnent of non-coal m nes can be as greater as 20
percent.”

Qur comrent is the reference is not appropriate
because the authors did not take measurenents in m nes.
MSHA' s unpubl i shed date noted in the Preanble, which
indicates that the fraction of particles having dianeters
above one mcron is about 30 percent in sone cases and
should be cited with respect to in-m ne neasurenents.
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Anot her quote fromthis section, "Al though N OSH
Met hod 5040 requires no specialized equipnment for collecting
a DPM sanpl e, the sanple would npost probably require
anal ysis by a commercial |aboratory. MSHA recogni zes the
nunber of comrercial |aboratories doing the thermal -optical
method is limted. However, there are nunerous | aboratories
avai |l abl e that have the ability to performa TC anal ysis
wi thout identifying the different species of carbon in the
sanple. Total carbon would provide the mne with good
information relative to the levels of DPM MSHA bel i eves
that once there is a need, for exanple, as a result of the
requi renents of the proposed rule, nore | aboratories wll
devel op the capability to anal yze DPM using the thernal -
optical nethod."

Qur comrent is, there are currently four
comercial |aboratories that performthe Method 5040
anal ysis and two additional |aboratories plan to purchase
the required equipnment in the near future. The US
Envi ronnmental Protection Agency, EPA, had recommended the
use of the nmethod for its National Anmbient Air Quality
Standards Program PM 2.5. The nunber of sanples com ng
fromthe mning industry will likely be small relative to
t hat from EPA
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Under the section, Use of Alternative Surrogates
to Assess DPM Concentrations, is the quote, "A nunber of
commentators on the ANPRM indicate that a nunber of
surrogates were available to nonitor diesel particulate. O
t he surrogates suggested, the nost desirable to use would be
car bon di oxi de because of its ease of neasurenent."

Qur comment is, an additional procedures to those
menti oned by MSHA with the use of CO2 as a surrogate, is the
probl em of exhal ed breath in breathing zone sanpl es.

Under the item nunber five, Limting the Public's
Exposure to Soot-Anmbient Air Quality Standards, we note that
t he di scussi on of PMLO on page 58132 incorrectly lists the
two conponents of the 1987 EPA standard. They should read
as follows: an annual average limt of 590 m crograns per
cubic neter and a 24-hour limt of 150 m crograns per cubic
net er.

Then under Section Il1l, R sk Assessnent, section
2(b) Mechani sns of Toxicity, on page 58159, MsSHA asks for
additional information on fine particle deposition in the
respiratory tract, especially that mght pertain to |ung
| oading. As previously nentioned on page five of these
comments, we are enclosing the followng journal article
t hat supports decreases in clearance as noted in the aninal
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data study by Castranova that | referred to earlier.

That concludes NIOSH s testinony. Thank you.

MR. TOMB: Thank you, Dr. Schulte.

Do we have any questions?

MR TURCIC. The first one is relative to your
statenent and your comments about the accuracy of 5040,
where it is plus or mnus 25 percent. |Is that as it rel ates
to the method's accuracy to determ ning el enental carbon or
for the nethod's accuracy for determ ning diesel particulate
matter?

DR, SCHULTE: | would like to have ny coll eagues
be avail able to answer sone of these questions also. 'l
turn to Larry G ayson.

MR, TOVB: Can you cone to the podiumand identify
yoursel f?

MR, GRAYSON. My nane is Larry Grayson. | don't
want to msstate that, but it's my understanding that it is
speci fic.

AUDI ENCE MEMBER: W can't hear you. Wuld the
guestion be asked again, please.

MR, TURCIC. The question is is the accuracy
stated in the comments, plus or m nus 25 percent, of Method
5040, is that the accuracy as it relates to determning the
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anmount of elenmental carbon or is that the accuracy as it
relates to determ ning the anounts of diesel particulate
matter?

MR. GRAYSON: What it does is it relates to the
determ nations, all of them so it would be the el enental
carbon and it would also be the total carbon in
determ nations -- those two final nunbers. Then the
relationship with DPM woul d have to be nade after that, but
this is relative to the actual neasurenents.

MR TURCIC. So, it's the accuracy as it relates
to the determ nation of the anmount of carbon on the filter,
not necessarily as that then relates to the anmount of diesel
particul ate matter

MR. GRAYSON: That's correct.

MR, TURCIC. And then the only other question
have is in the coment you stated the cite of Birch and
Cary. |Is it correct? What would be the -- about the 80 to
85 percent, what would be the correct cite and does N OSH - -
what percentage would NIOSH say the total carbon is of
di esel particulate natter?

MR. GRAYSON: | thought that cite pertained to the
i ssue of |owsulfur fuels and they did not refer to | ow
sul fur fuels in that reference. W don't necessarily have a
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reference. W mght be able to find one for you, but that's
what we were referring to in that coorment. But they did not
speak to the issue of |ow sulfur fuels.

MR TURCIC. But they did speak to the 80 to 85
per cent.

MR. GRAYSON: That's not the objection. This was
a | aboratory-type study and it is not tal king about | ow
sul fur fuels. The 80 to 85, they way you have cited it,
woul d.

MR. TURCI C. Ckay.

MR, TOVB: But that would be for high-sul fur fuel
You are saying that they didn't discuss the issue of sulfur
content in that article.

MR GRAYSON:  Yes.

MR. KOGUT: | want to thank you for the additional
references you gave and the one that you referred to on page
three of the witten version of your testinony, can you nake
avail able to us when you submt your technical feasibility
docunent, at the sane tinme could you al so nmake available to
us that translation?

DR. SCHULTE: Yes, we can. And the translation --
the data were in Gernman -- | believe it may be about to be
publ i shed as well.
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MR, KOG&JT: For our information, do you have an
author for that article?

DR. SCHULTE: | don't think we know that at this
moment, but we can get it to you

MR. KOGUT: Okay. And then with respect to the
three other ones that you listed on the foll ow ng page, |
want to point out and this mght be a point of clarification
because it's not that clear in the Federal Register, but
starting on page 58219, in the third colum of that page in
the notice, it begins wwth a |ist of supplenental references
in which the al phabetized list starts over again, that Yang
article is listed at the end of that |ist of suppl enental
references, so that m ght easily have been overl ooked, but
it is in there.

Wth respect to study that is in German, | have
one question about that, which is that you nentioned that
dependi ng t he nodel and subgroup chosen, the relative risks
varied from1l.16 to 3.63 per 20 years of exposure, was that
i ncrease across the categories in any way correlated with
the intensity of exposure for the categories?

MR. VOTAW | amafraid | don't have the answer to
that, but we can get you that information.

MR. TOMB: | have just one question. |In your
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comment on page eight relative to the inappropriateness of
usi ng what you referenced for particles greater than one
m cron, for a percentage of material greater than one
m cron, does NI OSH have any publications of data as to --
that would provide us with information on this?

MR, GRAYSON. We have none that has been anal yzed.

MR TOWVB: Okay. You nean fromyour study that is
going on now. | was wondering if you m ght nmake a check --
it seens to ne that there m ght have been sone information
in the Mdrgantown Laboratory where sonebody told us that
they had data we respect to that, that that data was
avai |l abl e.

MR. GRAYSON: We'll check on that.

AUDI ENCE MEMBER: Coul d you repeat that question
pl ease?

MR. TOVB: The question was on page -- you don't
have the page nunber, but in their comments, N OSH said that
the -- made the statenent that the fact that DPMs greater
than one mcron in size in the environnment of noncoal m nes
can be as great as 20 percent and the Vuk article does not
reference sanples collected in mnes. | think there is
anot her reference that | have for that, but they also think
that NI OSH nay have nay have industry-based supportive data
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on that also. Since that is a question, maybe you could
just check and see if you have that.

MR. GRAYSON: We certainly wll.

MR, TOWVB:. Okay. Do you have anynore questions?
Thank you very nuch for your presentation.

DR. SCHULTE: Thank you.

MR, TOMB: Qur next presentation will made by Dr.
Paul Scheidig fromthe Nevada M ning Associ ati on.

MR, SCHEIDIG Good norning, M. Chairman. You
gave ne a title that | don't necessarily have, but I'll take
it anyway. Thanks again for this opportunity to conment.

My nane is Paul Scheidig, SCHEI-DI-G | amthe
Director of Regulatory and Environnmental Affairs for the
Nevada M ning Associ ati on.

The United States netal mning industry has never
shied away fromits regulatory responsibilities and the
Nevada M ning industry exenplifies that particul ar
commtnment. Since the "gold boom cycle began in the early
1980s, our statewi de industry has built what are anong the
nost up to date technologically and environnentally advanced
mnes in the nation. Over 11 billion dollars has been
invested in Nevada's mning operations during that tinme
period, but such funding is not a bottonl ess reservoir.
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Nevada netal m nes are deeply conscious of their
responsibility to the natural environnent and to their
wor kpl aces. However, the continued viability of our
industry is threatened by the plethora of regulations that
al ready exists, as well as by those recently proposed by
federal governnent agencies, including NMSHA

At the present tinme, the federal governnent is
engaged in no |l ess than 90 separate rul enaki ng proceedi ngs
ainmed directly at mning and m neral processing conpanies or
their imedi ate custonmers such as the electric power
generation industry, for exanple.

It is no exaggeration to observe that the |evel of
new regul ation recently proposed by the Departnent of the
Interior, the Departnment of Agriculture, the Arnmy Corps of
Engi neers, the US Environnental Protection Agency, and NSHA
i s overwhel m ng.

A few of the regulatory issues currently facing
the mning industry, in addition to the proposed DPM rul e,
include -- and | have got just a short list here: surface
m ni ng regul ati ons proposed by the Departnment of the
Interior, Bureau of Land Managenent to revise 43 CFR Part
3809, EPA' s Toxic Rel ease Inventory Program the Clean Ar
Act, section 112(r) Ri sk Managenent Program the Clean Air
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Act's rigorous and constantly changing Title V permtting
program the Army Corps of Engi neers revanping of the
nati onw de permt system EPA s Advanced Notice of proposed
rul emaki ng to establish new water quality standards, EPA s
new phase |V | and di sposal restrictions for m neral
processing facilities, EPA's proposal to establish
regul ations for persistent bioaccummul ative toxics, the US
Fish and Wildlife's Service Endangered Speci es Act
candi dates issues. In Nevada that would include goshawks,
spotted frog, bull trout and sage grouse right now that we
are all |ooking at.

The National Environnmental Policy Act requirenments
for any significant operational nodifications or proposals -
- and by the way, the average cost of an average -- an
average cost for a NEPA docunent for a Nevada mne is
rangi ng somewhere around two mllion dollars -- upwards of
five mllion dollars for each conpany operation these days,
so that's not inexpensive process.

MSHA' s hazard comruni cation rule and MSHA's noi se
rule, just to give you a sense of what kinds of rules are
out there that this industry is currently facing and dealing
with.

I ndi vidual ly, each of these existing and proposed
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progranms -- considered alone -- may seemto gover nment
regul ators reasonabl e and affordable by the industry. For
exanple, the Interior Departnent's proposed 3809 regul ations
by the Bureau of Land Managenent's own estinate w |l cost
the western mning industry over 160 mllion dollars.
Nevada's share of that cost is over 93 mllion or if you put
it on sort of a gold standard, since nost of our mning in
Nevada is gold, that will cost us about $12 an ounce -- with
no obvi ous benefit to the citizens of the US, nor the netal
m ni ng industry.

Simlarly, the present diesel proposal will also
cost the industry at least 19.2 mllion dollars annually to
conply, it's estimated by MSHA. But a nore realistic
estimate provided this panel in the Salt Lake hearing by the
National M ning Association is a cost of over 58 mllion
dollars annually. Again, if you put it on a gold standard,
it's about $9 an ounce. And a total initial conpliance cost
of over 400 mllion dollars for the industry.

The collective and nultiplying financial onslaught
of all of these new regul atory conpliance costs wll cause
severe damage to an industry that is already reeling from
| ow netal market conditions. Currently the market is
fluctuating around $273 per ounce for gold and that average
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total costs for underground m ning operations in Nevada in
1997 was about $271 per ounce.

And then you add on those estimated costs of what
we think these regulatory prograns will do to us in the near
termand it's going to add at | east sonewhere between $40
and $80 an ounce to the cost of doing business to neet the
new pendi ng federal regulations. And that, we think, wll
be very disastrous.

No one federal agency is charged with the
responsi bility of overseeing the overall econom c inpact of
diverse regulatory initiatives on an industry. But speaking
for the Nevada mning industry, | can assure the panel that
we feel the sumof all these inpacts to our state is al ready
staggering and the sumis beginning to stagger the entire
metal mning industry in the United States.

The proposed DPM rul e has an econom c i npact
anal ysis, but it appears to have been drafted w thout any
substantial reference to realistic information provided by
the affected industry. By itself, this rule will inpact
heavily on the Nevada mning industry, which is highly
di eselized, while it will only generate margi nal health
benefits at best.

Q her presentations in the previous hearings, but
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especially in Salt Lake, clearly denonstrated those facts
and it was al so underscored in the St. Louis hearings as
wel | .

The cumul ati ve economi c inpacts of all of these
exi sting and proposed rules are creating a mlieu that
destroys netal mning in the US, is our belief. MSHA and
every reqgul atory agency affecting mning nust be sensitive
to this fundanmental concern and propose only regul ations
that are truly necessary and those that keep Anerica's
i ndustrial sector, otherw se the goose that laid the gol den
egg, alive and well and capabl e of responsibly neeting
reasonabl e and appropriate environnental and health
st andar ds.

As stated earlier, the costs associated with this
proposal wi Il damage this industry severely. The cost of
retrofitting equi pnent will be huge. That particul ar cost
doesn't count or consider the sanpling, testing and anal ysis
costs that this industry has and will continue to bear in
order to evaluate this rule, and any simlar subsequent
actions by the industry. An estimate of nearly one mllion
dol l ars has al ready been expended to date by this industry
to evaluate this proposal -- not tal king about inplenenting
any prograns, but evaluating this proposal. Nevada's snall
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nunber of underground m nes have spent over $60, 000 j ust
sanpling to date. And we are a drop in the bucket in terns
of the total nunbers of mnes that are going to be affected
by this rule, yet we are spending a significant anount of
resources in this area. And there is still additional work
to be done for coments that will be delivered by the July
26t h deadl i ne.

|f, as the DPM preanble states, MSHA's objective
is to protect workers, the proposal will fail in that
obj ective, because, as shown by our coments, it threatens
the conti nued econom c existence of mning jobs it purports
to protect. W do not want to believe that MSHA is
attenpting to protect mner's health by forcing theminto
other fornms or types of enploynent. W certainly don't
think that they are going to be able to be enployed in
underground mning after this rule is pronulgated if it
st ands as proposed.

In a concurring opinion in the Suprene Court's
Benzene decision, former Chief Justice Burger presciently
war ned agai nst econom cal |y destructive regul ati ons
achieving only marginal or specul ative benefits at best,
stating that when di scharging his duties under the statute,
the Secretary is well adnonished to renenber that a heavy
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responsi bility burdens his authority. Inherent in this
statutory schene is authority to refrain fromregul ati on of
insignificant or de mnims risk. Wen the admnistrative
record reveals only scant or mnimal risk of material health
i npai rment, responsible admnistration calls for avoi dance
of extravagant and conprehensive regulation. Perfect safety
is a chinmera. Regulation nmust not strangle human activity
in the search for the inpossible.

In addition, the Court affirnmed the non-del egation
doctrine in deciding that case and in fact, the US Court of
Appeal s for the District of Colunbia recently reaffirmnmed
this doctrine on May 14th.

A recent Wallstreet Journal article on May 18,

1999 noted that, "The doctrine is alive and well, serving
primarily as a canon of judicial construction to save

ot herwi se overly broad statutory grants or agency cl ains of
| egislative authority from being held unconstitutional."”
Moreover, the article noted in the benzene case that the
Court was faced with a claimthat OSHA has untrammel ed

di scretion to choose any regulatory policy in the spectrum
bet ween regulating at all and inposing rules so stringent
that they take an industry to the brink of econom c ruin.
The justices used the nondel egati on doctrine essentially to
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rewite the statute, limting OSHA to regul ati on of
"significant risk". MSHA s proposed rule may be very cl ose
to violating the nondel egati on doctrine, especially since it
partially relied on EPA's recently vacated PM 2.5 rul e and
has not clearly denonstrated associated health risks to
warrant such a standard.

MSHA is a part of the Department of Labor, which
is the federal arm whose paranount responsibility is the
pronoti on and preservation of jobs for Anerica' s workers.
Mning is the highest paying and | argest payi ng enpl oyer in
rural Anmerica and this is certainly the case in Nevada. It
is incredible to us that MSHA has issued a proposal that
contains a standard that we show cannot be neasured
accurately, nor is economcally attainable, and has such
great potential to cripple the industry and thereby
frustrate the Departnent's fundanental goal

In closing, | would like to just summari ze sone of
the coments that you have heard over the |last four days --
four sessions, | should say -- and just review a few of what
we consider to be the findings that we presented.

The m ning industry does care about possible
health risks associated with occupational exposures, but the
Agency has failed to denonstrate any credible dose-response
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basis for m nute PELs proposed for DPM The one
occupational study cited in the preanble focusing solely on
mners -- Waxweiler in particular -- was apparently not
adj usted for snoking and a substantial percentage of the
study group may have had little or no diesel exposure. And
that's anong the all egedly nost supportive pieces of
evi dence to which MSHA can point.

The so-call ed best evidence at hand for excess
risk of disease frommner's occupational exposure to DPM
at best, is anbiguous, conflicting, dubious and inconplete.
It affords neither credible nor substantial evidentiary
support for the severe occupational exposure limts that
MSHA pr oposes.

The Agency's dogged reliance on such spotty
evidence is all the nore perplexing to industry in |ight of
t he ongoi ng Nl OSH NCI study -- which we obviously just heard
about this norning in terns of where it's going -- which
purports to shed nmuch needed light on this nurky subject.

Congress recently forced the Interior Departnent
to extend the public conmment period on 3809 rul emaki ng by
120 days to allow for the conpletion of the National Acadeny
of Science's Commttee on Hardrock M ning upcom ng report on
that particular rul emaking. W strongly reconmmend that
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NIOSH (sic) simlarly stay this proposal |ight of the
comments on the NI OSH NCI st udy.

W invite the Agency to sit down at the table with
the industry inappropriate truly coll aborative di al ogue on a
nore reasoned and del i berate approach to DPM control, tied
in part to expected sequential progress on the N OSH NCl
st udy.

Anot her point, industry also believes that MSHA
has so seriously underestimted the real total cost of this
proposal to the netal and nonnetal industry as to blind
itself to the true picture. The proposal is economcally
infeasible. As both oral and witten coments have nade
cl ear, Nevada underground netal m ning cannot afford either
to switch fromdieselized nobile equipnment, nor conply with
the stringent PELs. Sans a total shutdown of the industry,
the true costs may be three to five tinmes higher or nore
t han what MSHA has esti mat ed.

As the Nevada i ndustry commentors have pointed out
to this panel, there are extrenely serious interferences
probl enms with DPM sanpling by the NIl OSH 5040 net hod. MSHA
shoul d be sensitive to the fact that the industry has
al ready engaged in considerably nore sanpling by the 5040
met hod than has the Agency itself. MSHA would be unwi se in
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the extreme to brush off these objections with conclusory
references to unproved corrective sanpling and testing
met hodol ogi es.

One thing is certain: if MSHA forces through this
proposal on the basis of unproven and possibly unreliable
sanpling techni ques, enforcenent actions based on the such
met hodol ogies will imrediately generate w despread
litigation challenges.

In view of MSHA's rejection of a PEL-approach in
its DWVP proposal for the underground coal sector because of
carbon interference problens, the Agency woul d be well
counseled to sit back, catch its breath, and proceed with
far nore deliberation and consultation with industry than it
has so far.

MSHA has pointed to the various fine particul ate
studi es underlying the recent EPA rulemaking to limt the
exposure to the general public. As a regulatory agency,
however, MSHA should carefully consider that the resultant
severe EPA air quality standard based on these studies was
deened so costly and politically questionable that the
President of the United States stayed its effect into the
next decade -- actually 2005. Mreover, two weeks ago, the
day after MSHA Al buquerque hearing, the United States Court
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of Appeals for the District of Colunbia Crcuit struck down
the rule as an over-broad violation of the powers del egated
to EPA by Congress in the American Trucki ng Associ ation
versus the United States Environnmental Protection Agency.

For all of the foregoing reasons, the Nevada
M ni ng Associ ation respectfully urges MSHA to avoid a rush
to overly stringent regulation while there is still time to
di scuss this matter reasonably with the affected m ning
community. A tool box approach is a good starting place for
such a di al ogue.

W invite MSHA to the table to discuss the way and
means of seeking a level playing field wthin that context,
Wi t hout inposition of unwarranted PELs.

In sum the Nevada M ning Association urges MSHA
to re-evaluate the proposal and postpone any further action
until such time as real science, sanpling, technol ogy,
feasibility issues and epidem ology are nore clearly
under st ood and avail abl e for reasoned consi derati on.

The Nevada M ning Association will submt further
coments by the July 26th close of the record.

Those are ny formal comments. One other
observation that | will make since | have the opportunity of
being at the podiumis to nmake at |east sone comrent or
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reference to the manner in which the hearings have been
conducted and a concern that | think our association and
sone of ny nenbers have expressed to ne. | took the tine
and energy after this particular set of hearings was
announced to nake sure that | changed ny schedule to be here
at the hearing -- for all four hearings.

| was really very surprised and taken back in the
St. Louis hearing to find that two of the panel nenbers that
heard a substanti al anmount of testinony, especially in Salt
Lake, and then again in Al buquerque -- well, Al buquerque
wasn't quite as substantial -- but they are absent for these
last two hearings in St. Louis and in this location, in
Knoxvi | | e.

Then anot her panel nenber, with all due respect,
joins in St. Louis and in Knoxville here, not having been
privy to nor heard the personal presentations of those
particul ar presenters in the earlier hearings. | think that
information is lost in the sense of getting an idea of what
people's values are and tinme in presenting comments to you -
- you know, | think that the sense of their comments woul d
be lost in the continuity of having a panel hear public
comment and be able to understand the difficulties we are
having with this rule is sonewhat conprom sed because of the
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fact that you haven't yourselves dedicated that panel to al
four sessions -- |like this industry has dedicated itself to
make sure that it was here for all four sessions.

In addition, the only other notable thing that |
wll make for the record -- and it may sound as a criticism
and maybe it is a criticismto sone degree, but | was really
sort of surprised as a person in the audi ence of how many of
you on the panel, rather than asking questions for
clarification of many of the speakers, were nore or |ess
challenging -- at least frommy perception -- challenging
those at the podiumrelative to the efficacy of their
particul ar cormment or the defense of your particul ar
proposal, rather than trying to elicit or draw fromthem
clarifications of what they intended. | felt as if maybe
you were trying to defend your proposal nore so than you
were trying to elicit coments on the proposal. And |
certainly hope that isn't your intent, nor the desires of
this panel in that you are objective and open to at | east
taking a very serious close |look at this proposal and nmaki ng
sure that you are going down the right path

This industry doesn't want you to necessarily --
just give us a blank check to do what we want, but we want
to make sure that we are al so not given such an onerous
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regul ation that we really can't survive in the future. W
want to survive and nmake sure our enployees are healthy and
have jobs and we don't think that this particul ar proposal
i s capabl e of doing that and making sure that that is a
future we can see or under st and.

"1l shut up here before | ranble.

MR, TOWVB: Thank you for your comments. | guess
particularly for the last ones. Let ne say a couple of
responses to your latter coments anyway and | don't want
this to be taken as chal |l engi ng what you sai d.

MR SCHEIDIG No, that's fine.

MR. TOMB: Since | have been sort of overseeing --
| have let the panel pose the questions -- | thought that in
sone of the situations where you may have | ooked at it as a
chal | enge, sitting on the other side of the table, | thought
it was a good dial ogue, not from a defensive standpoi nt, but
just an understandi ng standpoi nt of how the Agency did | ook
at the data, so it does provide a perspective there from
that standpoint, for clarification. I'msorry if it cane
across a little differently to the audience.

MR. SCHEIDI G That was ny perception.

MR TOMB: Ckay.

MR, SCHEIDIG That one could easily draw ny
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conclusion nore so than it could yours. But that is ny
per cepti on.

MR, TOVB: Let ne assure you one other thing and
that is all of these comments are inportant to the Agency
and will be considered nore definitely by the Agency. |
don't feel that there is any inpact because there had to be
a couple different nenbers on the panel for several of these
hearings. That is what the public record is for. Al of
the people that were here are still -- will still be working
basically on this DPM proposed rule and all that information
w Il be considered with equal inportance. GCkay?

MR. SCHEID G  Ckay.

MR, TOVB: Do we have any questions? kay, thank
you for your presentation.

MR, SCHEIDIG Do you need a copy of this?

MR TOWVB: Yes, | would |ike a copy.

Qur next presentation wll be by M. Chajet of
Patt on Boggs.

MR. CHAJET: Thank you, M. Tonmb. | just have a
fewitens that | would |like to ask the panel to respond to
for the record.

Nunber one, M. Tonb, would you be kind enough to
provi de the nanes of all of the MSHA personnel who are
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wor ki ng on the proposed rul e besides those nmenbers of the
panel who are here today?

MR, TOVB: Do you nean now?

MR, CHAJET: |If you could, yes.

MR. TOWB: There is George Saseen -- you nean
ot her than the panel that is here?

MR. CHAJET: Yes, other than the panel nenbers.

MR TOMB: Ckay, there would be M. Haney, Robert
Haney, who has been at the other hearings |ike this one.

MR TURCIC. Do you want who worked on the
proposal or who will be working on --

MR. CHAJET: Bot h.

MR TOVMB: M. Janes Custer fromnetal and
nonnetal. This is only for -- relative to the netal and
nonnet al ?

MR, CHAJET: Correct. The question goes to the
metal and nonnetal .

MR. TOVMB: And M. Ron Ford, M. Peter (alvin,
Deborah Green of the Solicitor's Ofice. Let ne clarify --
or ask a question. You are tal king about people again who
specifically worked on it? | can also give the nanes of J.
Davitt MAteer and --

MR, CHAJET: W understand. |'mtalking about the
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policy people at the Agency, the people that were on the
wor king group that drafted it and are working on it the
finalization of it. | understand the political process.

MR TOMB: | think that's all.

MR. CHAJET: The second part of that question is
we woul d request that the curriculumvitae of the biography
informati on for each person who worked on the proposed rule
be included in the public record and we woul d al so request
at this point, if each person on the panel could provide for
the public their experience in working in underground netal
and nonnetal m nes.

| assune fromthe silence that there is none.

MR TOMB: |'msorry, you want --

MR. CHAJET: | was asking the nmenbers of the panel
if they had any experience working in netal and nonnet al
underground mnes and | assune fromthe silence your answer
i S none.

MR, TOVB:. No, M. Haney who has been on the panel
has done extensive work in an underground mne. M. Turcic
has extensive experience in underground m ning and people in
nmy division who have been each involved in conducting
sanpling and nake recommendations, studies in mnes, have
al so had extensive experience in netal and nonnetal m nes.
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MR, CHAJET: For the record, if you could supply
any nmenbers of the panel working in underground netal and
nonnmet al m nes.

MR. TOMB: That's what | was going to do.

M5. WESDOCK: Henry, do you al so want --

MR. CHAJET: No, we are not asking the Solicitor's
office for their background. Qur interest is in
under st andi ng the experience in netal and nonnetal m ning
primarily -- if there are any nenber with experience
actual ly having worked in netal and nonnetal m nes, by the
MSHA policy nmakers who are drafting and finalizing the
proposed rul e.

Second, we would like to ask the panel nenbers if
t hey have m ning engi neering educati on background, degrees,
prof essi onal relationships, mning engineering background.
And we would |like that included in the record, if any.

W would like to ask the panel nenbers whet her
t hey have any autonotive or diesel engineering backgrounds
and we would |ike that included in the record.

W woul d |i ke the panel nenbers to state, any
menbers who are working on the rule to state their
epi dem ol ogi cal or nedical degrees that permit themto
understand ri sk.
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M. Tonb, for the record, we would like for you to
confirmthat you are a nenber of the ACA H TLV conm ttee
along with representatives of OSHA and N OSH who have
recommended a diesel particulate matter standard very
simlar to the proposed rule.

MR TOMB: Ckay.

MR. CHAJET: You are a nenber of the ACE H TLV?

MR TOWMB:. Oh, yes, | am

MR. CHAJET: M. Tonb, would you also confirmfor
the record that the statistical base of DPM exposures
contained in MSHA' s proposed rule materials includes
anal ysi s conducted by the Denver MSHA | aboratory before it
was cl osed down?

MR TOVB: |'msorry, would you repeat that
guestion, please?

MR. CHAJET: Wuld you please confirmfor the
record that the statistical base of DPM exposure naterials
contained in MSHA' s proposed rule is based on MSHA' s Denver
| aboratory results?

MR TOMB: |I'mnot sure | can do that at this
time. | don't think there is any nmeasurenents that were
made out of the Denver | aboratory.

MR. CHAJET: Wuld you confirmthat for the
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record? We believe that a nunber of the studies contain
measurenents made at the Denver |aboratory. W would |ike
it confirmed for the record.

MR TOMVMB: DPM? Are you tal king about the
particul ate nmeasurenent ?

MR. CHAJET: Particul ate neasurenents whet her
respirabl e, conbustible dust or whether they are total dust,
whet her there were weights that were taken, whether they
wer e maki ng sub-m cron neasurenents, whatever information is
in your statistical base fromthe Denver |aboratory, we
would like it clearly identified since that | aboratory has
been declared to be non-reliable.

MR. TOMB: Just for the record, | amnot sure that
| aboratory has ever been nmade non-reliable.

MR, CHAJET: M. Tonb, we would also |like for you
to confirmfor the record that you and ot her nmenbers of the
MSHA panel have had extensive di scussions with N OSH about
their testinony on the proposed rule prior to today and we
woul d i ke you to supply for the record a list of each and
every such discussion along with the date and topic and the
partici pants of the discussion and a summary of the
di scussi on.

We take your silence to nean that you did have
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ext ensi ve di scussions --

MR TOMB: I'msorry. You put in the record and |
guess | am confused about whether you want it right now --

MR, CHAJET: W would like to confirmthat you did
have extensive di scussions, as did nenbers of the panel,
with NI OSH about their proposed testinony.

MR TOMB: | would say for the record, that we did
not have extensive discussion with NITOSH relative to their
testinony that they presented here today. And we wll
docunent the anmount of discussion that was held for the
record.

MR. CHAJET: We woul d assune that woul d include
di scussion on their position on the proposed rule, whether
it dealt directly with the testinony given -- prior to the
testimony. So we would like to docunented for the record.

MR. TOMB: Say that again.

MR, CHAJET: In other words, any discussions that
were held with NI OSH personnel about their position on the
proposed rule, we would |ike docunented through the record.

MR TOVMB: W'Ill put themin the record. | can't
docunment themat this particular tine.

MR. CHAJET: | appreciate it. M. Tonb, we would
also like you to confirmfor the record that MSHA' s
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extensive illness and injury database called the part 50
dat abase which requires mandatory reporting of occupati onal
i1l nesses does not support MSHA' s or NIOSH s diesel risk
assessnment since it discloses relatively few, if any diesel-
related illnesses. W would |ike that --

MR TOMB: | will have to ook into that because |
don't know what that part 50 supports.

MR. CHAJET: Wuld you confirmfor the record, M.
Tonb, that MSHA has not conducted any analysis of its own
part 50 illness reporting database in proposing this rule?

MR TOMB: |I'll have to get clarification on that
before I can put an active statenent into the record.

MR. CHAJET: WM. Tonmb, for the record, we note
that yesterday M. Joe Main of United M neworkers of Anerica
appeared at a United States Senate oversight hearing before
Senator Enzi's commttee on health and safety. During that
heari ng, he described NIOSH s risk assessnent testinony
position presented today for the first tinme in public by
Nl OSH representatives. Al nost concurrent with his
testinmony, two of the NIOSH witnesses in their offices
refused to provide public copies of their testinony to our
of fice yesterday. W believe that the inconsistency in
reveal ing the testinony contents to the United M neworkers
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prior to today's hearing would be inconsistency of not
rel easing that public to industry representatives such as
nmysel f denonstrates the ongoing bias that the Agency in its
relationships in supporting United M neworker's ban diesel
position that has been in place since the days when diesel
engi nes substituted for coal -powered railroad trains. W
are seriously concerned about that relationship and the
rel ease of that information to the United M neworkers prior
to today's hearing while simultaneously refusing to nmake

that information available to industry representatives such

as nysel f.

That's all | have for the record today. Thank you
very nmuch.

MR. TOWVB: Thank you for your comments, M.
Chaj et .

MR TURCIC. Don't we get to ask any questions?

MR, CHAJET: | would be pleased to entertain
what ever questions you nmay have.

MR. TOMB: Qur next presentation, | don't have a
person's nanme who is going to make a presentation, but it's
going to be fromIMC Gobal. |Is there sonebody here from
| MC dobal that is intending to nmake a presentation? Do you
want nme to take a break and then --
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AUDI ENCE MEMBER: That wi |l be hel pful.

MR. TOMB: Wy don't we do that? W'Il take a 20-
m nute break and that will give that person tine to appear.

(Wher eupon, at 10:01 a.m the hearing was
recessed, to reconvene at 10:20 a.m)

MR. TOVB:. Before we have the next presenter,
Sandr a?

MR, WESDOCK: | would like to point out a couple
things regarding the | ast presenter, Henry Chajet's
testinmony. Two points, first regarding his request for
MSHA' s information regarding our dealings with NI OSH, |
would i ke to let you know that everything related to this
rul emaki ng and our dealings with NIOSH is in the rul emaking
record. If it is not there, then it is irrelevant or it
m ght involve sone other standard and that's why it is not
in the record. So, you can go through the rul emaking record
and everything regarding NNOSH is in the record, the docket.

Nunmber two, regarding the requested information
regarding the curriculumvitae and all that other -- you
know, background information regardi ng the panel,
background, since that information really does not pertain
to diesel particul ates rul emaki ng per se, that information
is available. So if you would like that information, then
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you can go ahead and do a request to MSHA and that
information will be provided to you.

MR. TOMB: Thank you. Qur next presenter will be
Dr. Dan Steinhoff from ARSARCO

MR. STEINHOFF: |'m not a doctor.

MR TOMB: M. Steinhoff?

MR. STEI NHOFF: Thank you. M nane is Dan
Steinhoff, ST-E-I-NHOF-F. 1'"ma graduate m ning
engi neer fromthe University of Wsconsin, mning experience
of 26 and half years, about 14 years as a m ne nanager.
have been a Safety director, been mai ntenance manager. Al
of these comments and all of ny work history are influenced
heavily by what | have done in the past. Hands on person.
" man operator.

My present position is manager of ASARCO s Young
M ne. W support the comments submtted by NMA and nenber
conpani es.

My comments given today represent an effort to
protect mner's health and to maintain jobs in the
underground mning industry. The East Tennessee Zi nc
District has been in continuous production since the early
1900s. ASARCO s Tennessee M ne Division enploys 413 peopl e.
Under ground m ning provides a major positive inpact to the
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| ocal community. The m nes have provided stable enpl oynent
together with an excellent benefit package. The proposed
di esel particulate rule could possibly the last straw for
the mne's continued viability. |If you are sensitive to the
commodity market, you know that netal prices are extrenely
low at this tine. Yesterday LMA price was .45 for zinc.

The East Tennessee zinc occurrence is | ow grade by
anyone's standards. The miners in the district mne the
| onest grade of zinc ore underground in the world today.
Qur ore is considered waste by nost underground m nes.
During 1999 ASARCO s three East Tennessee zinc mnes wll
m ne 2,357,000 tons or ore at a zinc grade of 2.75 percent.

Yearly zinc production is 199, 300, 000 pounds of
zinc netal contained in concentrate with by-product
production of 120,000 tons of masonry sand, 360,000 tons of
ag line, and 1, 269,000 tons of washed aggregate. Qur
continued ability to mne is strictly based on the cost to
produce a pound of zinc. As underground m ners we nust the
| onest cost in the world. That's in the world. The mners
here -- and there are three of themhere in the back row --
are the best underground mners in the world.

The di scussi on of the proposed rul e has
understated the cost of DPMcontrol. An estimate of costs
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associated wth after-treatnent soot traps, conputer
control |l ed di esel engine conversion and use of | ow sul fur
di esel fuel has been conplete for the three ASARCO operating
m nes.

The m nes have been using EPA nunber two | ow
sul fur fuel for about two years. In the Knoxville area,
| ow-sul fur fuel contains 0.038 percent sulfur. Nunmber two
di esel off-highway contains 0.16 to 0.18 percent sulfur.
The i ncreased cost of the 607,000 gallons used in a year is
$18,200. This was the first effort by the division to
control DPM

MR TOVB: May | ask you a question right there --
| don't nmean to interrupt you. Are you saying there that
you are using the | ower sulfur fuel?

MR. STEI NHOFF: Yes, and we have used it for two
years.

MR. TOMB: Thank you.

MR. STEI NHOFF: New equi prent has been ordered
wi th conputer controlled engine technology. Detroit D deck
engines are running in three | oaders and two haul trucks.
Two | oaders and two trucks are schedul ed for delivery in
June for Young Mne and two trucks for Immel Mne with
Detroit D-deck engines.
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Junbo conversions to the new Deutz 1013 engi nes
have been conpleted at Coy Mne with a conversion schedul e
for a junbo at Young M ne during the nonth of June.

A Detroit D-deck has replaced a Deutz engine in a
| oader at Coy M ne with an additional replacenent schedul ed
in the near future. The cost of a normal Deutz F6L912W
rebuild is $8,500. The replacenent cost of a Deutz BF4M
1013 is $14, 000.

In general, the additional cost of a conputer
controll ed engine is $5,6500 over the normal rebuild cost for
each unit. Replacenent of Cat engines in LHD and haul truck
fleet is considerably nore expensive. Cat engine rebuild
cost is $15,500. Detroit D-deck 60 series replacenment cost
is $20,500. Net cost over rebuild cost is $20,500 for each
unit.

The division has nade an effort to reduce engine
em ssions with the new technology. During the |ast several
years new equi pnent has been ordered with catalytic
converters. Wth the knowl edge of engi ne conversion cost,
an estinmate of conversions on existing equi pnment was
cal cul ated. The cost represents an increased cost of a
conversion over the normal rebuild cost of an engine. The
three mnes this total is $607, 500.
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Since the onset of the DPM proposals, the division
has responded with further efforts to reduce engi ne
em ssions. An opacity neter is in use to nmeasure engine
exhaust giving the nmechanic a quantifiable nunber to
di agnose engi nes probl ens and neasure his success in engine
repair. Engine exhaust is neasured with a 20-second | ong
| oad test two tines. A snap test includes five
accelerations with the series of five done twce. The
readi ngs are averaged and eval uated. Engine performance is
considered good if the averages are |less than 10.

The cost of exhaust after-treatnent is extrenely
expensive. In the past, ceramc type soot filters have
proven not to be durable. Tests by other m nes have shown
that the ceramc filter material can becone |oose within the
canister resulting in crushing of the material and premature
failure.

The cost of fitting 130 soot filters at present
prices is $1,156,000. The filters require a kiln
regeneration at 1,000-hour intervals and may last up to
10,000 hours. This cost is a repeating cost every three
years as filters reach the end of their life. Soot filters
nmust regenerate during nornmal operation of the equipnent.
The application of the filters is not appropriate for
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equi pnent that does not run under full load conditions such
as personnel tractors and supply hauling equi prent.

The engi ne exhaust tenperature is sinply too lowto allow
regeneration.

A quick summary of additional costs are: |ow
sul fur fuel, $18,200, engine conversions, $607,500, conplete
exhaust after-treatnent, $1,156,000. This total package
will cost $1, 781, 700.

MSHA proposes that mnes will only be able to use
MSHA approved engines. This is fine for mning equi pnment
manuf acturers. Mnes utilize other equipnment that is not
specifically manufactured for the mning industry. These
i nclude road graders, tractor used as equi pnent and
personnel haul ers, forktrucks, dozers, tractor nounted
backhoes, tractor nmounted inpact breakers. Under the
present proposal, none of the equipnment could be used.
Are equi pnent manufacturers going to go through MSHA, to go
t he engi ne approval process for underground m ning market?

The division utilizes 34 tractors for personnel
and equi pnrent hauling. That represents 1530 horse power.
An industrial tractor with an in-house fabricated bed cost
$18,000. There is no replacenent vehicle on the market at
that cost. WII Case build a backhoe for underground use
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w th an MSHA- approved engi ne? The backhoe with an inpact
hammer offers both a safe and efficient alternative to the
conventional breakage of oversize material utilizing a drill
and expl osives. The proposed rule limts an operator's
ability to provide diesel-powered service equipnent that is
both safe and econom cal .

The proposal further conplicates engineer repair
part availability by requiring only MSHA-approved engi ne
parts. Again, the repair parts will be provided at a
prem um cost .

The underground m ni ng market represents and
extrenely small segnent of the total engine market. NSHA
nmust consider the total econom c inpact of the proposed DPM
rul e.

MSHA has estimated the average exposure of
underground mners is 1,835 mcrograns per cubic neter. The
proposed rule requires operators to decrease the exposure to
400 m crogranms per cubic nmeter wthin 18 nonths of the final
rule's publication.

As wll be presented in NVA's post-hearing
comments, Dr. Peter Val berg of Canbridge Environnental has
cal cul ated an occupati onal exposure to 500 m crograns per
cubi c neter diesel exhaust yields a nutagenic dose
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equi val ent to snoking approximately one cigarette per nonth.

Do engi ne manufacturers have the capability to
produce the quantity of the new technol ogy engi nes required
to nmeet the 400 m crogram per cubic nmeter exposure limt?
ASARCO s three Tennessee mnes would require 56 Deutz BF4M
1013 engi nes, four Detroit D-deck 50 series engines, and 12
Detroit D-deck 60 series engines to convert drilling and
muck haul i ng equi pnent .

We are not convinced that the new technol ogy-type
diesels will decrease the DPM exposure to the proposed
l[imts. |In addition to engine controls, underground
ventilation wll never approach surface conditions. Anyone
involved with mne ventilation will tell you it is
physi cal |y i npossi bl e.

Wthin the preanble is a risk assessnent which
serves as the Agency's basis that mners are at risk for DPM
exposure. The Agency, industry and even nedi cal experts
cannot agree on the risk of diesel particul ate exposure.
Currently, NIOSH and the National Cancer Institute are
conducting a scientific study to assess the effects of
di esel particul ate exposures in the mning industry. W
support the efforts of the conpanies involved in that study
and woul d urge the Agency to await the results of that
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i nvestigation before promulgating final rules. This study
has the potential fill in many of the know edge gaps that
exi st regardi ng di esel exposure in m ning.

Under the proposed rule, a single sanple above the
TLV triggers both penalties and action up to and including a
di esel particulate control plan. MSHA w il and does expect
operators to denonstrate plan effectiveness by nonitoring
their enployee's exposures. Good industrial hygiene
practice indicates that multiple sanples nmust be taken to
assess enpl oyee's occupational exposure. That sanme shoul d
be true for determning if an over-exposure i s present.

Area sanples would be all owed under the proposal.

The Agency recogni zes that a di esel engine
produces varying anmounts of particul ate dependi ng upon
engi ne | oad and speed. Load and speed are varied during the
engi ne approval process by MSHA. Under the proposal, an
area sanple could be taken under conditions of acceleration
at low RPM which is the tine that an engine i s working at
its |l owest efficiency.

The Agency recogni zes an entire duty cycle during
testing, but under the proposed rule, only a portion of an
engine's duty cycle would be sanpled. An area sanpl ed does
not protect the health of mners because it does not
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represent a true occupational exposure.

The proposed regulation limts the working hours
of enpl oyees. From an operator's point of view, this
limtation would be nearly inpossible to manage. \Which
enpl oyees would be limted in working tinme? Repair
enpl oyees work over the entire mne. How do you quantify
t he exposure under the varying conditions of an enpl oyee
working in intake air at the main shaft for two hours in a
shift, three hours on a conveyor that may or may not have
di esel equi pnent operating in the up-streamventilation, and
three hours on a rail haul age shoot in a m ne exhaust
strean? The Agency is requiring an inpossible task that
crosses the line with overtinme considerations in negotiated
| abor agreenents.

Ventilation is the | ast issue to address. The
di vi sion has begun to utilize Vnet conputer prograns to
nodel each mne's ventilation circuit. The East Tennessee
zinc mnes extract ore by unsystematic roomand pillar
met hods. The ore occurrence is contained within irregul ar
col | apse breccia structures. | mght add that's dolomte
and |inmestone, magnesi um cal cium carbonate as well as
cal cium carbonate. Active stopes and haul age areas can
range from 16 feet by 16 feet drifts to 80-foot high stopes
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with 35 to 40 dianeter pillars. Typical stopes can be
several hundred feet in both Iength and wwdth. Airflow
t hrough these high and wide stopes is difficult to neasure
due to the large cross sectional area. During the |ast
year, auxiliary fan and notor size has been increased from
40 horsepower to 75 horsepower. Bag ventilation tube has
been increased from 30-inch dianeter to 36-inch dianeter.
Typical ventilation circuits are conplex due to the
systematic nature of the ore occurrence and the m ning
met hod.

As a result, it is difficult to construct a
conpletely accurate nodel of ventilation in the snall areas
covering a single working area. Air quality nust be checked
in working areas to confirmproper ventilation for the
control of exhaust and bl asting gases. DPM exposures w ||
require this same confirmation. Mne ventilation circuits
depend on openings with the surface.

Young M ne began production in 1956. It covers
two and half square mles. Mdification of the existing
ventilation circuit is dictated by the configuration of the
exi sting m ne.

An air shaft was sunk in Inmmel M ne during 1994.
The cost of a conventional 14-foot diameter concrete |lined
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ventilation shaft is $1,807 per foot. The total cost of an
additional air shaft 1,200 feet |ong would be estimted at
$2, 193,400 conplete with fan. The yearly power cost of a
200 horsepower fan is $50, 000.

| mght add that the economi c inpact in the
di scussion section appears to be really | ow when we have
gone back and | ooked at the cost of these itens, the cost of
conpliance. As nmanagi ng m nes, we have done a |ot of things
totry to inprove air quality. | firmly am convinced that
we are not going to be able to neet the standards, at | east
at East Tennessee Zinc Mne. |It's going to be extrenely
difficult. And this is froman operator's point of view,
froma practical point of view and not froma nodel point of
view. |It's going to be a difficult task.

Any questions?

MR. TOMB: Thank you for your presentation.

M5. KING Any questions?

MR TURCIC. | have one. The cost that you show,
is that only the cost for the purchase of |ike the engine or
does that also include the installation?

MR. STEINHOFF: That includes the installation and
any nodifications that we have to nake to the equi pnent.

MR. SASEEN: Could you for the final record, when
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you submt comrents, could you break down those costs a
little bit better on --

MR. STEI NHOFF: What kind of breakdown woul d you
i ke? Do you want to know | abor costs --

MR. SASEEN: Yes, | abor costs --

MR. STEINHOFF: Do you want to know how rmuch it
costs to change the machine? Do you want to know the cost
fromloss of production? |If we factor that in, it's huge.

MR. SASEEN: However you want to break it down,

but that will give us an idea of what you are saying -- like
rebuilding -- you are saying instead of rebuilding, you are
repl aci ng, you have got higher costs. |If you could item ze

or sonehow show what sone of the things are that are
involved in that, so we can see that.

MR. STEI NHOFF: One thing that you have to
understand, this involves several different types of rigs.

MR. SASEEN. That's good --

MR. STEI NHOFF:  For instance another woul d have
the sane Deutz engine as junbo has in it, but dependi ng upon
the frame nodifications you have to make to accommodate the
new engi ne as well as being able to acconmopdate torque
converters, | have used an average cost there from our
history. | can get you an average cost. It won't be
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exactly right on the noney, but, yes.

MR. SASEEN: You have a good point that different
machi nes use the sane engi ne. Maybe you coul d specify what
types of experience you have wth different machines.

MR. STEI NHOFF: And sonme we haven't converted yet
ei t her.

MR. SASEEN. And | know that.

MR. STEI NHOFF:  For instance, |oconotives. W
haven't done that yet.

MR. SASEEN: But any of that information, because
rebuild, like you said, it is an inportant issue and it does
vary, so that type of information

MR, TURCIC. \What has been your experience when
you have changed an engine relative to the anount of
engi neering work that you need to do in order so that the
new engi ne matches the equipnent? |If you have to change a
| ot of other conponents --

MR. STEINHOFF: The first one is extrenely
pai nful. The first D deck change probably took three nonths
to conplete. There were a |lot of things that weren't
anticipated. W brought in the equi pment manufacturer as
wel |l as a engine manufacturer. The junbo change that we
have will be on a Canon junbo. W brought in again, the

Heritage Reporting Corporation
(202) 628-4888



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

72
Canon people and the Deutz people. Mst of the engineering
is done on the fly. It's very difficult to get an equi pnent
manuf acturer to conme back and say | want to retrofit an
engine. Wll, he can do it for you -- at a cost. It's nuch
easier to get the conponents that you think you need and to
do it on the spot and go fromthere.

Anot her problem w th equi pnent is that each
carrier is different. Many tines engines and how they line
up and what kind of converters are used are different even
t hough it's the sanme nodel

MR. SASEEN. That $18, 200 that you specified, |
assunme that is your increased cost in going fromthe high-
sul fur to the | ow sul fur?

MR. STEINHOFF: That is the difference in cost
bet ween just nunber two fuel and EPA | owsul fur. That is
just the difference.

MR. SASEEN: Does that include the highway tax or
is that --

MR. STEI NHOFF: There are no highway taxes on off
t he road fuels.

MR. SASEEN:. On off the road fuels.

MR STEI NHOFF: Ri ght.

MR, SASEEN. On the lowsulfur fuel that you are
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buyi ng --

MR. STEI NHOFF: There are no highway taxes. W
are off the road. You can go to anybody and say | want to
buy | owsul fur fuel, | amusing it off the road. They won't
i ncl ude the highway tax.

MR. SASEEN. Ckay.

MR. STEINHOFF: They will dye the fuel so that if
you do put it in your tank, you can get caught.

MR. SASEEN: | have heard of conpanies -- they
have to pay the tax and then they go back and they can get a
refund or sonething.

MR. STEINHOFF: | would add that the fue
distributor was very reluctant to do this because it
requires that the fuel be dyed because we use it off the
road and if he were to dunp that in Joe Blow s gas station
down the street, he would have a trenendous problem So,
distributors are really reluctant to give you the EPA | ow
sul fur fuel

MR. SASEEN: You tal ked about your engine test,
the |l oad test and the snap acceleration test, and you
consider the average is less than 10. Are those nunbers --

MR. SASEEN: | really couldn't tell you. |
couldn't tell you what nunbers they are. Al | know --
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MR. SASEEN: Could you give us a little nore
information in your submttal on what kind of -- on the
procedure of the test and what that 10 neans?

MR, STEINHOFF: Really, all it is measuring the
opacity of the exhaust. It really doesn't have anything to
do with -- it does have the particulate |oad -- obviously if
the opacity is higher, it's a higher particulate |oad. But
what it does do is it gives you not necessarily a diagnostic
nunber that is perfect that you would find in a | aboratory,
but it gives sonething for a nechanic to understand -- | ook,
this has got a problemw th the exhaust, is it on the air
cl eaner systemor is it on the fueling system And it gives
thema better way to di agnose a problem

MR. SASEEN. Thank you.

MR. KOGUT: You stated that MSHA has esti mat ed
that the average exposure of underground mners is 1,835
m crograns per cubic neter. | assume you were talking about
under ground netal and nonnetal m nes?

MR STElI NHOFF:  Yes.

MR. KOGUT: |'mnot clear on where that 1,835 cane
from

MR. STEINHOFF: It came froma graph in the
di scussi on.
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MR, KOGUJT: Do you know of f hand which graph you
are referring to?

MR, STEINHOFF: | can get it for you.

MR, KOGUJT: | want to just clarify that there are
really two separate estinmates of the average concentration
of diesel particulates presented in the proposal. One is in
table 3-1, which is the average of the exposures in MSHA's
field studies that were taken in production areas and
haul age ways of underground netal and nonnetal m nes and the
aver age exposure for those concentrations that MSHA observed
was 830 m crogranms per cubic neter.

And then the other estimate that is contained in
the proposal is based on test data on engi nes conbined with
MSHA' s di esel equi prment inventory. That is contained in
table 3-7 in the proposal and the estimate there after
adjusting for the duty cycles of the engine is 1319
m crogranms. Maybe we can clarify this if you tell ne what
graph you are tal king about.

MR, STEINHOFF: |If you turn to page 58105, figure
| -1 conparative exposures.

MR, KOGUT: Yes.

MR, STEI NHOFF: Dock workers, truck drivers,
railroad workers.
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MR. KOGUT: R ght, the top of that bar represents
t he average exposure that was neasured at that underground
metal and nonnetal mne that had the hi ghest average
exposur e.

MR, STEINHOFF: That isn't what this says. It
says comparative exposures.

MR, KOGUT: Just a mnute.

MR, TURCIC. That woul dn't change anything you
have said anyhow, right? | don't see anything in what you
wote up where whether that nunmber is 1,835 or 1,310 where
that affects anything you are saying.

MR. STEINHOFF: | think it's pretty inportant. It
shows where have we cone from and where are we goi ng.

That's a pretty high nunber. W are tal king about getting
down to 160 m crograns.

MR, KOGUT: Excuse nme, but what the caption says
is the range of average DPM exposures observed in various
m nes, so that bar represents a range of average exposures
observed at individual m nes.

The bottom of the bar, which is as you m ght
notice is just a little bit above the zero line, the zero
axis, represents the average exposure at an underground
metal and nonnetal mne that has the | owest average exposure
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that was observed in the MSHA field studies and the top of
the bar is the average exposure at that underground m ne,
whi ch MSHA observed t he hi ghest average exposure. |If that
is not clear in the caption, | apologize, but that is what
the bar is nmeant to depict.

AUDI ENCE MEMBER: |s he asking a question or
Cross-exam ni ng?

MR. KOGUT: No, |I'mnot cross-exam ning.

MR. TOMB: He is explaining the graph.

MR, KOGUJT: | amjust trying to clarify what this
graph shows.

MR, STEINHOFF: | m sunderstood. | thought we
wer e | ooki ng at averages.

MR. KOGUT: No, the averages across the
under ground netal and nonnetal mning industry that are
estimated are given in those two tables that | nentioned.

MR, STEINHOFF. At any rate, we are going froma
hi gh nunber to a lower -- nuch | ower nunber.

MR. KOGUT: One other thing | just wanted to
clarify. There is the place in your testinony where you --
on page eight of the witten version of your testinony you
sai d under the proposal that area sanples could be taken
under conditions of acceleration and | ow RPMs and so forth
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The only thing | want to clarify there is that the intention
of the proposal is that sanples should all be full shift
sanpl es.

MR, STEINHOFF: | think that ny point is that when
you put a sanpling instrunment in an area, not where
enpl oyees are working, but just in an area, you don't know
what an occupational exposure is. And | think that is an
inmportant thing. There is -- you could be in down-stream
ventilation where no one is working and sanple the air.
Renmenber we are tal king about very lowlimts here. You
could have it where streans cone together, it could be only
part of the engine cycle.

In other words, if you have several trucks running
in a ventilation streamand you put it at the absol ute worst
pl ace, during that duty cycle, where the engine is working
at its nost inefficient, you are going to get a high sanple.
But if you put it on the enployee that is going to be in the
range of those places, the sanple is going to be | ower.

I n nost cases, you know, when an engine is working
near the top of its RPMs -- probably say in like a 95
percent node, not during accel eration phase, but running in
that area, that's a sweet spot. The | owest em ssions occur
in that area. The highest em ssions are at idle and during
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accel erati on.

You have got to | ook at the whole cycle. You
can't just | ook at one place. An enployee is not standing
there for eight hours. He's on a piece of equipnent.

That's what | nean.

MR, SASEEN. M. Steinhoff, a few nore questions.
On page four you nentioned cost of fitting 130 filters at
the present price of $1, 156, 000.

MR. STElI NHOFF:  Yes.

MR, SASEEN. The 130, is that all the engines in
your m ne?

MR. STEI NHOFF: That woul d be all the engi nes that
we have.

MR. SASEEN: Could you again in your final
comments, could you break that down -- the horsepower of the
vehicl e and so on?

MR. STEINHOFF: Sure, that's not a problem

MR. SASEEN. One last thing, have you had a chance
or have you done any work with our estimator spreadsheet to
show as you are getting these new engi nes -- because you
gave sone ventilation nunbers in your engines.

MR. STEI NHOFF: One problemw th the estinmator
that | found was getting the data feed -- being able to find
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out what the exact em ssions are for the engines. It's got
a thing fromCat that doesn't show you one nunber, it shows
you a mllion nunbers -- which one do you use?

During the discussion -- our ventilation is
extrenely difficult to nodel because we have got | arge open
stopes. | haven't used the estimator mainly because |
couldn't find the data that | needed to feed it and |I'm

afraid that that nodel is going to be really hard to get

anything hard out of it -- to get sone hard data out of it,
could we even achieve it? | don't know at this point.
To answer your question, no, | haven't used it.

MR. SASEEN. Thank you.

MR, TOVB: | just have a couple. In your
conversions that you are nmaeking in your engines or putting
new engines in --

MR STElI NHOFF.  Yes.

MR, TOWVB:. Like, at what rate does that usually
take place in your m ne?

MR. STEI NHOFF: Right now, we are converting those
engi nes as rebuilds occur. So, in other words, if we build
the hours on the existing engines, we are |looking to go to
the newer technology in -- 18 nonths is a real narrow zone
to try to --
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MR, TOVB: How about -- it's five years to get
down to the final limt, whatever that would end up being.
s that a reasonable time to convert over your fleet?

MR. STEI NHOFF: Provi ded we would be able to run
out the engines that we have the noney in now, if they would
have enough hours on themto change.

MR. TOMB: Do you think you would run that out or
woul d you need nore tinme to do that?

MR. STEINHOFF: It depends on what units -- on the
hi gh-use producti on equi pnent, yes, we would be able to
achieve that in five years.

MR TURCIC. What kind of rebuild cycle do you
have?

MR, STEINHOFF: It depends on the type of engine.
Usually we do a light, in-frame build at about 7,000 hours.
At around 10,000 hours, it would take a conplete rebuild.
Then again, it depends on the use of the equi pnent -- how
many shifts do you run, how many days a week.

MR, TOVB: Have you nmade any neasurenents in your
mnes at all relative to diesel |evels?

MR. STEI NHOFF:  Yes, we have.

MR. TOMB: Wat kind of levels are you finding in
your mnes as they presently exist?
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MR. STEINHOFF: Right now -- and this is off the
top of ny head -- we are at as an average of about 850
m crogranms per cubic nmeter. That's total carbon. That's
not only half of the story. You want it all. That's all of
it.

You know, we are |like any other mne. W have got
hydraulic drills and you get oil mst fromthem Diesel
engi nes, you are going to get sone |ubricating oil going
past the rings in that engine. Everybody knows that. W
have got -- we have got carbonaceous shale --

TOMB: So what nethod -- | missed it --
STEI NHOFF: NI OSH 5040. QOpen-faced cassettes.
TOVB: (Open-faced cassettes?

STEI NHOFF:  Yes.

2 % 3 3 3

TOVB: Maybe | mssed this, but what is the
gquantity of air that you have in your mne right now?

MR. STEINHOFF: W are right at about 350,000 CFM
sonewhere in that nei ghborhood. Because we are two and hal f
squares mles, you ook at only parts of the mne a tine.

MR TOWMB: Yes, | know. But you have a total of
350, 000 avail able. Like, what do you take to your working
pl aces?

MR. STEINHOFF: It depends. Depends on the break
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-- 40, 50, sonetinmes 60, 000.

MR, TOVB:. And you are using auxiliary fans.

MR, STEINHOFF: W are using auxiliary fans to
direct off of main, off of your main ventilation stream

MR, TOMB: And that is bl ow ng?

MR. STEINHOFF: I n general we do blow. The only
tinme that we use an exhaust system in general -- we use two
fans. You nearly always have to have one blowing to mx the
air and then anot her one exhausting to get good circul ation.

MR, TOVB: Have you equi pped your equi pnent, any
of your equipnent with filters?

MR. STEINHOFF: Wth a soot trap?

MR TOMB: Yes.

MR. STEI NHOFF:  No.

MR. TOMB: You haven't used that at all. From
what | recall in your presentation, that was -- you feel
it's a problemw th you operating tenperatures --

MR. STEINHOFF: Operating tenperatures are a
problem The durability of the filters. A lot of
manuf act urers says, shoot, they are going to last you 10, 000
hours. Some of those things are over $10,000 a piece. Wat
if they only last you 1,000 hours? And | amat .45 zinc.
I"'mtrying to manage a mne. It gets really difficult.
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MR TOMB: | want to say that you have really
given us a lot of good information. This is the really the
kind of stuff that we need and hopefully -- maybe we could
get sone discussions with you, if you don't mnd, relative
to the estimator. |If we knew specific information --

MR. STEINHOFF: | don't think the information is
avai l able from Ford Tractor and that's 1,500 horsepower.
They are not going to tell me what a three-cylinder --

MR, TOMB: Yes, yes, | understand.

MR, STEINHOFF: Well, | need to know that if | am
going to use that thing.

MR, TOWMB: Yes, well, you can take worst-case
estimate --

MR. STEINHOFF: | don't want to use worst case.
We are tal ki ng about spendi ng thousands of dollars --
mllions of dollars. Let's just take an estimte and spend
mllions of dollars. W can't do that.

MR, TOWB:. (kay, | appreciate that. Any other
gquestions? Thank you.

MR. STEI NHOFF:  Thank you.

MR, TOVB: Well, that concludes the presenters
t hat have signed up to nake presentations. |Is there anybody
el se in the audience that would like to nmake a presentation
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at this tinme? O nake any additional conments?

Ckay, we are going to close the record at this

time. | want to thank you, those of you who did make a
presentation today. | think we have gotten sonme good
comments in today. | commend you for participating in this
heari ng.

| amgoing to close the record now, but we are
still going to be here and | plan on probably com ng back at
12:30 and we will reopen the record at that tinme in case
anybody el se shows up or any of you want to cone back and
make a presentation at that tine.

Thank you very nuch.

(Wher eupon, the hearing was recessed and the
record closed until 12:30 p.m)

MR, TOVB:. The record is now open and we w |l wait
for 15 mnutes to see if anybody el se shows up for
presentati on.

(O f the record.)

MR, TOVB: W are going to cone back at 3:00 and
reopen the record again.

(Wher eupon, the hearing was recessed until 3:00
p.m)

MR, TOVB:. W have again opened the record and
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there being no one here, we wl|l

t he day.

(Whereupon, at 3:00 p.m the hearing was

concl uded.)
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